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Background: Constitutional Governance & Economic Outcomes

 What has Kenya’s Constitutional framework meant for the economy over
the past 16 years?

1. Fiscal sustainability
. Public investment and value for money

2
3. Service delivery and development outcomes
4

. Economic opportunity



A framework for Assessing the Constitutional Record

« A progressive constitutional framework does not guarantee progressive
governance outcomes.

* Progressive tenets of Kenya’s Constitution
» Separation of powers
» Devolved Government
 Fiscal responsibility (Principles and framework of Public Finance)
« Public participation
* Independent Offices
« Enhanced Bill of Rights



The Accountability Gap

Persistent tensions between:
» Constitutional principles and political incentives
* Formal accountability and actual consequences
 Public participation and meaningful influence
 Fiscal rules and fiscal practice
* Devolution and local accountability
« Oversight and Executive power

* Weak accountability ultimately carries an economic cost



Oversight Institutions

 Constitutional provisions vs Independence of oversight bodies in practice

« Constitutionally entrenched independence: security of tenure, protected funding (in
theory)

* Recurring gaps: appointment delays, underfunding, and political pressure on
independence in practice

 Persistent Auditor-General findings on pending bills, national and county level

« Enforcement challenge: EACC investigates, but prosecution runs separate by ODPP
(Art. 157), a structural handoff point often cited as where accountability stalls

« Oversight-institution credibility feeds directly into debt/fiscal-transparency
debates

* Investor/credit-rating perceptions track accountability performance, not just
fiscal numbers



Enhanced Bill of Rights

 Article 43: rights to health, housing, food, water, social security, and
education

 Article 27: equality and freedom from discrimination as a cross-cutting
standard

* Article 21(2): “progressive realisation” duty, state must show it is applying
maximum available resources toward these rights

 Article 22/258:. enforcement of Bill of Rights (locus standi)- enabled
broader public interest litigation



Social and Economic Inclusion

Decision-making Positions, 2024 - 2025
| Female | Male | _Tolal |Female (%) [ Female | __Male | __Tolal |Female (%) |

National Government Executive 2024 2024 2024 2024 2025 2025 2025 2025
Cabinet Secretaries 5 13 18 27.8 6 16 22 2003
~ Principal Secretaries 13 38 o1 25.5 17 40 57 29.8

~ Ambassadors 20 39 59 33:9 19 43 62 30.6
CEOs of Constitutional Commissions and Independent Offices 6 7 13 46.2 6 7 13 46.2
Regional Commissioners 2 5 7 28.6 2 6 8 25.0
County Commissioners 3 43 46 6.5 5 42 47 10.6
Deputy County Commissioners 85 296 381 223 158 420 578 27.3
Assistant County Commissioners 533 1,067 1,600 333 475 868 1,343 354
Chiefs 375 2,756 3,131 12.0 480 3,528 4,008 12.0
Assistant Chiefs 1,476 6,044 7,520 19.6 1,818 751 9.575 19.0
County Government Executive

~ Governors 7 40 47 14.9 6 41 47 12.8
Deputy Governors 9 37 46 19.6 10 37 47 243
County Secretaries 5 42 47 10.6 6 41 47 12.8

~ County Executive Committee Members 153 295 448 34.2 151 301 452 33.4
National Government Legislature
Senators 21 46 67 31.3 21 46 67 SilEs
Members of Parliament 82 264 346 23.7 82 266 348 23.6

 Speakers 0 2 2 0.0 0 2 2 0.0
Clerks 0 2 2 0.0 0 2 2 0.0
County Government Legislature
Members of County Assembly 723 1,438 2,161 33.5 738 1,434 2,172 34.0
Speakers 2 45 47 43 2 45 47 43
Clerks 3 44 47 6.4 6 41 47 12.8
Judiciary

~ Supreme Court Judges 3 = 7 429 3 4 7 42.9

~ Court of Appeal Judges 10 19 29 34.5 15 19 34 44 1
High Court Judges 53 61 114 46.5 45 54 99 455
Magistrates 332 243 575 o7.7 335 238 573 58.5
Kadhis 0 47 47 0.0 0 40 40 0.0
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Attempts at Constitutional Amendment

« Multiple (failed) attempts at constitutional amendment

« Amendment by parliamentary initiative (Article 256)
 Amendment by popular initiative (Article 257)

* Most significant:
1. Okoa Kenya Initiative (2015-2016)
2. Pesa Mashinani/Constitution of Kenya (Amendment) Bill, 2015
3. Punguza Mizigo Initiative
4. Building Bridges Initiative (BBI), 2018
5. The Two-Thirds Gender Rule (Article 27(8)/81(b), recurring legislative attempts

« Strict Safeguards-rigorous procedures for amendments, heavy judicial
scrutiny and institutional hurdles



Economic Governance Effects



Foundational
Constitutional
Economics Problems

27/08/2026

1. Economic Growth seenin Jobs, economic
output, reduced poverty rates

2. Equity (Distributional),. Debt, taxes, reduced
marginalization

3. Reduced level of economic deprivation.
Provision of Article 43/53 rights

4. Consultative Governance (public
participation)
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How CoK 2010 changed Fiscal and Economic Governance?

1 Information & voice » 2 Fiscal discipline » 3 Distributive equity » 4 Oversight

Fiscal transparency Prudence Equitable taxation Budget control

Art. 201 Art. 201(d) Art. 201(b)(i) Art. 221

Reduces information Constitutionalises fiscal Distributional constraint on Legislative scrutiny of
asymmetry responsibility taxation expenditure

Public participation Intergenerational equity Equitable development Controller of Budget

Art. 201, 221 Art. 201(c) Art. 201(b)(iii) Art. 228

Citizen input into budget Constrains excessive borrowing Explicit spatial objective Ex ante expenditure control
allocation

Auditor-General
Art. 229
Ex post accountability

Art. 201 sets the fiscal principles; Art. 221-229 supply the institutional machinery meant to enforce them.

27/08/2026 IEA's Webinar on Constitution at 16 12
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Real Economic Growth and Shocks (% of GDP)

——Real GDP growth (Annual percent change)
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Source: IMF

Growth before and after 2010

Pre-2010 average growth: 2.8% (1990-2009)
Post-2010 average growth: 4.9% (2010-2025) - a +2.1 pp step

up
Bigger troughs of shocks pre-2010; election shocks are evident

= = -Pre-2010 average: 2.8% = = -Post-2010 average: 4.9%
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*  Post-2010 troughs are shallower (-0.3% in 2020 vs -1.1% in 1992),
suggesting greater resilience.

27/08/2026 IEA's Webinar on Constitution at 16

2024
2025

13



Deficit Management: Revenue V Expenditure Trends (% of GDP)
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—Revenue (% of GDP) ——Expenditure (% of GDP)
- - -Revenue period mean: 14.7% then 17.3% - --Expenditure period mean: 16.7% then 23.5%

2010: Constitution promulgated

Source: IMF WEO

*  Revenue: 14.7% of GDP (1990-2009) to 17.3% (2010-2025). Expenditure: 16.7% to 23.5%.

*  The average deficit widens from 2.0 pp to 6.2 pp - revenue rose 2.7 pp, spending rose 6.8 pp.

*  CoK 2010 gave Parliament real fiscal authority: it appropriates all spending from the Consolidated Fund, approves the Division of Revenue and County Allocation Bills, authorises
borrowing and guarantees.

*  Oversight is also ex post and approval-based, so it disciplines process, not appetite; supplementary budgets are routinely ratified. And revenue at ~17% has flatlined since 2013

despite the rules, so the gap closes only from the expenditure side.
27/08/2026 IEA's Webinar on Constitution at 16 14



Gross debt position (% of GDP)

——Gross debt position (% of GDP) — — -Pre-2010 average: 38.9% of GDP — — -Post-2010 average: 54.4% of GDP
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Source: IMF WEO

38.9% of GDP pre-2010 (1998-2009) vs 54.4% post-2010 (2010-2025), a +15.5 pp step up.

Chapter 12 of CoK 2010 created borrowing rules that did not exist before: Parliament must authorise national borrowing, guarantees require its
approval, county loans need a national government guarantee, and public debt is a first charge on the Consolidated Fund.

Pre-2010 debt drifted sideways and fell to 34% by 2007; post-2010 it rises almost monotonically, so the new rules constrained process and disclosure
rather than the level of borrowing.
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Parliament Moved Statutory Debt Anchor many times instead of Meeting Compliance
(Gross debt position (% of GDP))

——Gross debt position (% of GDP) - - -Debt anchor: 55% of GDP (PV), from Oct 2023 Anchor moved: 2019, 2022, 2023
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* 1-0ct2019: the 50% of GDP (PV) limit set in 2015, breached from about 2016, is dropped for a nominal cap of KSh 9tn

* 2-Jun 2022: cap raised to KSh 10tn as debt neared it

* 3-0ct 2023: cap replaced with a 55% of GDP (PV) anchor to be met only by 2029, plus escape clauses for currency, balance-of-payments and
disaster shocks

* Every revision was not a correction - PV debt was near 62% when the 55% anchor was adopted

27/08/2026 IEA's Webinar on Constitution at 16 16



Economic and Social Rights: Articles 43 & 53

Constitutionalising an entitlement does not mechanically produce the economic outcome.

Pre-2010: CoK 1969 2010 Constitution: Art. 43 & 53
State policy Constitutional right

- =
* State obligation
Government decides what to 2010 =
provide DISCONTINUITY Budgetary allocation
‘ . B

Implementation capacity
Actual welfare outcome

Economic production function — unchanged
Expenditure x Efficiency x State capacity x Complementary inputs
- Outcomes

Discretionary welfare; no
justiciable entitlement

Legal production function — changed
Rights - Obligations - Expenditure

Constitutionalisation # automatic realisation

2010 changed the legal incidence of economic policy; it did not change the production function of the Kenyan state.
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Articles 43 & 53: the outcome record

Article 53 —rights of the child

Article 43 — economic and social rights

Poverty headcount: 46.8% (2005/06) > 36.1% (2015/16) > 39.8% (2022)

Inflection points precede 2010: free primary education (2003); child-health aid US$40m (2002) > US$180m (2012).

Indicator Pre-2010 Latest Change Indicator Pre-2010 Latest Change
Under-5 mortality (/1,000) 115 (2003) 41 (2022) -64% Stunting, under-5 35% (2008-09) 18% (2022) | -17 pts
Safe drinking water =47% (2000) 59% (2022) +12 pts Underweight, under-5 16% (2008-09) 10% (2022) -6 pts
Basic sanitation =34% (2000) 29% (2022) =5 pts Secondary school GER 42.5% (2008) 84.3% (2023) +42 pts
Health insurance cover 10% (2007) 17% (2013) +7 pts Secondary school NER 28.9% (2008) 53.2% (2018) +24 pts
Out-of-pocket, % of health spend 25% (2009) 23% (2021) -2 pts Secondary attendance 13% (2003) 49% (2022) +36 pts

The 2013 free-maternity policy, not the 2010 text, produced the one cleanly identified level shift (+19.6% normal deliveries).

Sources: KDHS 1998-2022 (KNBS/ICF); KNBS Kenya Poverty Report 2022; KIPPRA; World Bank; WHO/UNICEF JMP; UNICEF Kenya; National Treasury. Water and

sanitation 2000 values derived from UNICEF's stated change since 2000. Out-of-pocket denominators differ: 2009 = total health expenditure, 2021 = current health

expenditure.

27/08/2026
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Key Observations

m Constitutional design (de jure) Observed record (de facto)

Independent monetary policy, parliamentary
market regulation, devolution (Ch. 12, Art.
201) (Policy Coordination Problem?)

Mean 2.8% > 4.9%; descriptive contrast, not
causally identified

Art. 201(d): prudence as a principle, no Revenue +2.7 pp vs expenditure +6.8 pp;
numerical limit (Debt Brake?) deficit 2.0% > 6.2% of GDP

Ch. 12: procedural authorisation, no
substantive ceiling (Cost of Debt on

Growth?)

38.9% > 54.4% of GDP; anchor reset 2019,
2022, 2023

Art. 43 & 53 under progressive realisation
(Art. 21(2)) (Discretion versus
Executive/Parliamentary Privilege?)

Poverty 46.8% > 36.1% > 39.8%; shifts follow
2003, 2013, 2020 (Covid shock)

Entrenched tenure and protected funding Appointment delays, underfunding, recurring
(Incentive Incompatibility Problem?) audit findings

Oversight

27/08/2026 IEA's Webinar on Constitution at 16 19



Constitutional Enforcement Design Predicts Compliance

Low cost to the bound actor High cost to the bound actor
Complied with, and effective Litigable, but delivery-bound
Fiscal transparency and participation (Art. 201, Art. 43 & 53, enforced via Art. 22 / 258
221) Courts compel process, not outcomes.

Enforcement

. Cheap to meet; breach is observable.
trigger present

Complied with in form only Reset rather than met
Procedural borrowing authorisation (Ch. 12) Art. 201(d) prudence; statutory debt anchor
Process binds; the level does not. When it bound, it was amended.

No enforcement
trigger

27/08/2026 |[EA's Webinar on Constitution at 16
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End

Thank you!



