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Constitutional Theory of Public Goods
• The Constitutional Theory of Public Goods argues that people decide which goods are public 

goods at a constitutional level.

• This decision is based on how much their enjoyment of the good depends on others also 

enjoying it (Marmolo 1999). 

• The theory suggests that the government should provide public goods where there is 

significant demand and the benefits of the good are non-rival and non-excludable. 

• The conventional theory of public goods assumes a fixed population and focuses on the 

government's role in providing public goods.
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Economics Definition of Public Goods

• Definition of a public good centres around two key characteristics: 

• Non-excludability (it's difficult to prevent people from using it, even if they don't pay)

• Non-rivalry (one person's use doesn't diminish another person's enjoyment).

• Public Economic data from the Kenya National Bureau of Statistics (KNBS) is a public good, 

• It is non-rivalrous since using public data does not affect or reduce the information available 
to others. 

• It is not excludable since preventing others from accessing economic data, which is publicly 
available, is impossible. 

• In a free market, a public good is frequently (but not always) undersupplied because its non-

rivalrous and non-excludability properties create an incentive not to pay.
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Differences: Constitutional Approach & the Economic Approach

• Constitutional Theory of Public Goods shifts the focus from the good's inherent properties to the 
decision-making process behind deeming something a public good. 

• It argues that a good becomes public when people collectively decide, at a constitutional level, that 
its enjoyment is highly interdependent. 

• They believe everyone benefits when everyone has access, regardless of whether the good is 
technically excludable or rivalrous.

• It supposes that people agree at a macro level that their enjoyment of a good depends on 
everyone having access to it. 

• In that case, they will choose to make it a public good at a constitutional level. This contrasts with 
the traditional view of public goods, which focuses on market failures as the reason for public 
provision.
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What Constitutional Theory of Public Goods  doesn’t do?

• Even though the Constitutional Theory of Public Goods assigns "public goods" characteristics to some private or club 
goods, it doesn't fundamentally change the inherent nature of those goods. 

• Instead, it applies a different nomenclature for how the Constitution views them.
• The Constitutional Theory of Public Goods 

• Doesn't magically transform a private good, like a gym membership, into a pure public good, like national 
defence. 

• Recognizes that the "publicness" of a good can be a matter of political and constitutional choice, not just 
inherent economic characteristics. 

• Highlights that certain goods while possessing some private good traits, might be elevated to a "public good" 
status within a constitutional framework. 

• This elevation often stems from two key factors. 
• Even if consumption is somewhat excludable, the good might be deemed essential for a well-functioning 

society, such as education or certain infrastructure projects. 
• Access to the good might be inherently linked to protecting fundamental rights enshrined in the Constitution, 

as seen with healthcare or legal representation.
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Efficiency of Public Goods Provision- Samuelson Rule

• Samuelson Rule
• Optimal Quantity of a Public Good: The optimal quantity of public good occurs 

where MB = MC.
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Discussion: What does each Approach mean for Size of Government?

October 24 IEA's Webinar on Public Goods 8



IMPLICATIONS 

EXPANDED VIEW OF PUBLIC GOODS 

• Size of government 
• Pending Bills and Public Debt 
• Efficiency costs of taxation 
• Property Rights 
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GoK Spending as Proportion of GDP 







Conclusion

• Constitutional models dictate the size of government 

•  State capacity arguments bear consequences for property rights 

• Constitutional theory does not compel government provision but that 
is usually the dominant interpretation (Public Choice) 
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The End!

Thank you!
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